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sign a stock book, for none was opened, but did pay installments on his 
contract. Upon refusal to further pay, the company sued him to enforce the 
subscription. Held, the defendant was a stockholder and liable for the 
balance of his subscription. Nebraska Chicory Co. v. Lednicky (1907), — 
Neb. — , 113 N. W. Rep. 245. 

The court makes no note of the supposed difference between subscriptions 
to a corporation to be formed and agreements to subscribe. Text writers and 
courts distinguish and show that where the agreement is to subscribe the 
corporation may, when formed, recover, in case of breach, damages merely 
and not the amount of the subscription. Thrasher v. The Pike Co. R. R. Co., 
25 111. 393; Strasburg R. R. Co. v. Echternacht, 21 Pa. St. 220, 60 Am. Dec. 
49; Lake Ontario, etc., Co. v. Curtis, 80 N. Y. 219; Yonkers Gazette Co. v. 
Taylor, 30 N. Y. App. Div. 334; Mt. Sterling Coal Road Co. v. Little, 
14 Bush (Ky.) 429; Troy, etc., R. Co. v. Tibbits, 18 Barb. 297. See note to 
Parker v. Thomas, 81 Am. Dec. 392-397 ; Charlotte & S. C. R. Co. v. Blakely, 
35 Strob. (S. C.) 245. Compare Quick v. Lemon, 105 111. 578. While this 
distinction may be logical, good sense seems to lead us the other way. The 
courts are inclined to hold, as in the principal case, that where the intent is 
to subscribe to corporations to be formed, the party agreeing will be held as 
a subscriber. See Cook, Cospprations, Vol. I, §75, quoting Prof. Collins, of 
Cornell, who sees no distinction in principle between the two forms of 
contract. See Clark and Marshall, Priv. Corp., Vol. 2, § 442 ; Beach, Priv. 
Corp., Vol. 2, § 512 ; Morawetz, 2nd Ed., § 49. Mr. Thompson, in his work 
on Corporations, Vol. I, §§1162-64, is very decidedly on this side of the 
question. See, also, Richelieu Hotel Co. v. International, etc., Co., 140 111. 
248. San Joaquin, etc., Co. v. Beecher, loi Cal. 70; Branch v. Augusta Glass 
Works, 95 Ga. 573 ; Nickum v. Burckhardt, 30 Ore. 464 ; McCormick v. Great 
Bend, etc., Co., 48 Kan. 614; Penobscot R. R. Co. v. Dummer, 40 Me. 172; 
Athol, etc., Co. V. Carey, 116 Mass. 471; Ahsuelot, etc., Co. v. Hoit, 56 N. H: 
548; Peninsular R. R. v. Duncan, 28 Mich. 130. 

Damages — Mental Suffering — Wanton Wrong. — Plaintiff entered 
defendant's telegraph office and requested the agent to send a message. The 
agent ordered plaintiff from the office, and was so profane and insulting that 
plaintiff, fearing bodily harm, left the office. Held, that plaintiff had a good 
cause of action against the telegraph company for the mental suffering caused 
by the wanton wrong of the agent, though no physical injury was sustained. 
Dunn V. Western Union Telegraph Co. et al. (1907), — Ct. App. Ga. — , 59 
S. E. Rep. 189. 

It is interesting to compare this decision with the ruling in St. Louis, 
I. M. & S. Ry. Co. V. Taylor (1907), — Ark; — , 104 S. W. Rep. 551, where 
it was held that plaintiff could not recover because defendant's baggage- 
agent called him vile names, since his mental suffering was unaccompanied 
by any physical injury. The principal case makes a distinction, and allows 
no recovery for mental suffering alone, caused by a wrongful act, merely 
negligent, without any element of wilfulness or wantonness. The Arkansas 
case refuses to recognize this distinction and, arguing that if damages are to 
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be allowed in the one case they should be in the other, adheres to the strict 
rule that damages may never be recovered for mental suffering only. The 
modem tendency, if not the weight of authority, is undoubtedly with the 
principal case, as shown by recent decisions. Smith v. Railroad, 122 Mo. App. 
85, 97 S. W. 1007 ; Gillespie v. Brooklyn Heights R. R. Co., 178 N. Y. 347, 70 
N. E. 857, 66 L. R. A. 618, 102 Am. St. Rep. 503 ; Knoxville Traction Co. v. 
Lane, 103 Tenn. 376. And it is important to note that two judges dissented 
from the majority opinion in the Arkansas case. For further authority as to 
damages for mental suffering, see Mich. Law Rev., Vol. 2, pp. 150, 421, 641, 
642; Vol. 3, pp. 74, 399; Vol. 4, p. 244; Vol. 5, pp. 208, 382. 

Deeds — Date — Presumption as to Time of Delivery. — The daughter of 
plaintiff and defendant died intestate, leaving them her only heirs-at-law. 
Plaintiff, the divorced wife, claimed the daughter was seised of certain real 
estate and she was entitled to a one-half interest therein by descent. To 
prove her claim she offered in evidence a duly recorded warranty deed from 
the father to the daughter, dated and acknowledged August 22nd, 1904. The 
defendant, in order to avoid the effect of this deed, offered two other 
unrecorded deeds given by the daughter to him, dated August 17th, 1904, 
but acknowledged August 22nd by the same notary as the former deed, with 
no other evidence in explanation. The plaintiff brought action for partition 
on the ground that a deed is presumed to be delivered at the time of its 
date. Held, that a deed is presumed to be delivered at the date of acknowl- 
edgment where it is subsequent to the date expressed in the deed, and that 
the three deeds constitute but one transaction, and must be explained on the 
theory that defendant desired to place apparent title of record in the daughter 
and at the same time to take a reconveyance for some reason not disclosed. 
Crabtree v. Crabtree et al. (1907), — la./ — , 113 N. W. Rep. 923. 

The general rule is that a conveyance found in the possession of the 
grantee will be presumed to have been executed and delivered on the day 
of its date. Purdy v. Coar, 109 N. Y. 448 ; Faulkner v. Adams, 126 Ind. 459 ; 
Crossen v. Oliver, 37 Ore. 514; Farwell v. Des Moines Mfg. Co., 97 la. 286. 
Most courts hold, and the great weight of authority seems to be, that the 
presumption that the deed was made and delivered on the day it bears date 
is not overcome by the fact that the acknowledgment bears a later date on 
the ground that a deed may be valid even if delivered before or without 
acknowledgment. Wickham v. Morehouse, 16 Fed. 324; Conley v. Finn, 171 
Mass. 70; People v. Snyder, 41 N. Y. 397; McFarlane v. Louden, 99 Wis. 
620; L. E. & W. R. Co. V. Whitham, 155 111. 514; Gordon v. City of San 
Diego, 108 Cal. 264. This case follows former decisions of the Iowa court 
(and a number of other states so hold), that where the deed bears one date 
and the acknowledgment a subsequent date the latter is presumed to indicate 
the time of delivery. Nichols v. Sadler, 99 la. 429; Loomis v. Pingee, 43 Me. 
299; Fitzpatrick v. Brigman, 130 Ala. 450; Blanchard v. Tyler, 14 Mich. 339; 
Kent V. Cecil (Tex.), 25 S. W. 715; Henderson v. City of Baltimore, 8 Md. 
352. Although no extrinsic evidence is offered in this case, it is permissible to 
give direct evidence or show circumstances that will rebut the presumption 



